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1. Thisdraft “mode schedul€’ is put forward as a basis to focus negotiations on the

temporary entry of natura persons on a single document. It is divided into two parts.
Thefirst dedls with market access and nationa trestment commitments under Part 111
of GATS. Itisdesigned to supplement and improve the existing commitments WTO
Members have dready undertaken in the Uruguay Round and the extended
negotiation thereafter. Asa“modd schedule’, it is not designed asa“formula’ of
commitments that al parties are to assume. Rather, it is a pecific proposd thet is
designed to generate improved commitmentsin this mode of supply, recognizing that
Members may adopt different levels of obligations.

Exigting obligations by nearly al WTO Member countries in the category of
temporary entry of natura persons are structured to gpply to al services sectors, and
are therefore entered as “Horizontal Commitments’ that either leave out no service
sector, or otherwise apply to those sectors listed in their schedules of specific
commitments. This follows the pattern of regulation in nearly al Member countries,
where, with anumber of exceptions, government measures governing the temporary
entry of natural persons apply to al sectors. This modd schedule follows the same
gructure, thus envisoning further entriesin horizonta commitments pertaining to al
sectors. However, it is recognized that it may be necessary for Members to schedule
these commitments for amore limited set of services sectors, since they would entail
ahigher leve of obligation. Nonetheless, the underlying presumption in the eements
of the model schedule isthat the obligation is assumed for professond kill leves,
and that such a standard existsin virtualy every service sector.

The second part of the modd schedule, which is entitled “best practices’, represents a
et of proposed additiona commitments under Article XVIII. This part essentidly
encompasses domestic regulatory obligations that relate to the improvement of



trangparency of procedures. The objective of the second part would be for an
acceptable number of Membersto enter identica undertakings pursuant to Article
XVIII, smilar to the “reference paper” obligations in basic telecommunications.
Some may question whether such regulatory obligations are “non-discriminatory”,
snce they pertain solely to foreign persons entering the country, not nationas.

However, thisissue of placement isacomparatively technica one, particularly at this
early stage of the process. Of much greater importance is that they are inscribed in
GATS Schedules of Commitments, and they are deliberately set gpart from the
obligations to Part 1 because there would be no discretion to take reservations from
this particular set of obligations among those willing to make such commitments.

4. Findly, this proposed mode schedule addresses exclusvely the temporary entry of
naturd persons. Asisclearly set forth in its“Annex on Movement of Natural Persons
Supplying Services Under the Agreement”, the GATS does not cover permanent
resdency or netiondity.

L. Market Access and National Treatment

Note: To be gpplied in the “Horizontal Commitments’ section of a Member’s schedule.

A. The following provisons goply to two categories of persons entering countries on a

temporary basis.

1. Short-term, intra-company visits. This category covers. (1) Employees of a

subgdiary or branch of a company or a patnership or its affiliate in another
country, and who enter that country for short periods of stay, up to 365 days, to
provide assistance and advice to its foreign office, or otherwise directly provide a
sarvice to a foreign dlient; and (2) Employees of a company or partnership who
ae sent to its office in another country for training in business techniques or
methods.

. Short-term vidts to fulfill contracts. Persons who are employees of a foreign-
based company or partnership, who travel to another country for short periods of
stay, up to 365 days, in order to perform a service pursuant to a contract between
their employer and a foreign client located in a country where the employer does
not have an dfiliate office, and where remuneration must be paid soldy to the
employer.

B. Conditions and Qudifications.

1. Visas and work permits will be subject to the laws and regulations that apply to

the temporay entry of naura persons in the host country, subject to the
provisons specified below.



2. A gspecid permit, entitted a “GATS Permit”, can be obtained by nationas of one
WTO Member country from another WTO Member country, when the applicant
fdls under the categories listed under (A) above.

a

For employees fdling under Category 1 and Category 2 above, the GATS
permit will be extended drictly to personnd with requidte qudifications to
fill a professond-level podtion, or a podtion that requires unique and
specidized knowledge of the company or firm's technology or operations on
the bass of technicd training or extensve experience in working with the
enterprise.  Employees should be responsble ether for management of
operations, or provison of services a a leve of complexity and specidty that
require, & a minimum, auniversity degree, or demonstrated experience.

Applicants seeking a GATS permit under both categories must fulfill certain
specific requirements ordinarily imposed under existing procedures for intra-
firm transferees intending to reside temporarily in the company’ s foreign
office, such as information necessary to support the application, proof of
employment with current employer, and declaration of intention not to stay for
aperiod of more than twelve months.

For persons falling under Category 1, Members will authorize the GATS
permit for a period of three years, dlowing for multiple entry.

For category 1 and 2, the provisions for renewa of the permit shal be based
on the permit holder’ s continued status, as defined in B(2)(a) above, asan
employee of the same company or partnership, and the absence of abuse of
any of the conditions governing the use of the permit. GATS permit holders
must seek renewal no later than one month prior to the date of expiration of
the permit.

Wage parity or labor certification requirements (testing of the market), aswell
as economic needs tests, will not apply for Category 1 holders of aGATS

permit.

The GATS permit for both Category 1 and Category 2 personswill be issued
without unreasonable delay and in any event no later than three weeks
following the satisfactory presentation of documentation required by host
country authorities. Where the GATS permit is denied, the gpplicant will have
an opportunity to appeal the decison and obtain a determination within one
month from the time he has lodged the apped. GATS permit renewa
procedures will follow the same conditions and maximum time frame for
issuance or denid.

Category 2 permits are subject to the following conditions and are subject to
renewd every three years.



() A copy of a contract or service made between the employer and a
foreign dient must accompany dal applications between the permit
holder's employer and the foreign dient, demondrating terms and
conditions of the contract, as well asits monetary vaue.

(i) The permit holder would be permitted to say in the country where the
contract is being performed for no longer than the duration of each
contract, or 365 days, which ever is less. Remuneration provided
under the contract must specify payment to the employer adone as a
condition for issuing the GATS permit.

(i)  Contracts in excess of US$50,000 will be exempt from labor
cettification requirements, wage parity rules, and economic needs
teds Return vidts, i.e after sdles sarvice, will be permitted under the
contract and will not be subject to economic needs tests or labor
certification requirements, provided they are covered under the terms
and conditions of the contract, and the contract exceeds US$50,000.

. Applicants under Categories 1 and 2 must submit information pertaining to

leve of education, qudifications (including professond accreditation when
required in the home country), proof of citizenship, and wage statements
showing the applicant has been an employee of his or her company for at least
Sgx months

For services that require the GATS permit holder under Categories 1 and 2 to
be accredited in the host country in order to provide the service, any such
limitations and conditions will be governed by specific commitments
undertaken by the host country in the pertinent services sector.

Holders of GATS Permits would not be authorized to change their status to
another norrimmigrant visa category while usng the GATS permit.

. Performance Bond. For Category 2 permit holders, the applicant company or
partnership will post a program bond with the local Embassy of the GATS
country to which its employee is seeking access in the amount of US
$250,000.

Fines and Pendties. For Category 1 permit holders, abuse of the program will
result in requisite fines and a one-year program prohibition.

. Specid Safeguards. Notwithstanding (g) above, where a Member can
establish that a pattern of practice among a number of companies of a Member
country has led to fraudulent use or misrepresentation of the GATS permit, its



recognition may be suspended by any WTO Member country for atemporary
period of time, not to exceed one year.

[1. Best Practices

1. For dl forms of temporary entry, Members will:

a. make available, in a consolidated text, all measures, in particular
adminigrative measures, and any descriptive materia accompanying such
measures that pertain to the temporary admission of natura persons (defined
as entry, stay, and work authorization). Where possible, members should
provide this information dectronically, on websites or otherwise.

b. aspart of the consolidated text, provide information on the materias or
evidence required of an gpplicant seeking temporary admission into their
territories, aswell as a description of the complete process for its submission,
condderation, and approva.

C. grant gpprova of gpplications for temporary admission within a defined
period of time, and provide notice as when any such deadlines cannot be
achieved.

d. aspart of the consolidated text, provide afull description of the manner in
which any limitations to market access and nationd trestment for the
temporary entry of natura persons are administered by their authorities.

2. Prior Comment.

a. For new messures or dterations to existing measures that are being proposed
by aMember country, interested parties will be given a reasonable period of
time to comment on any such proposed measures that would govern the
temporary entry and stay of natural persons. Procedures will be followed that
provide for public notice, on atimely basis, to any interested party who
wishes to make comments, with a reasonable period of time alowed for the
submission of views. Measures that would be subject to prior comment would
include visa conditions and procedures to obtain them, changes or additionsto
worker categories covered by visa procedures, work permit conditions and
economic needs tests; and any other proposed measure directly affecting the
temporary entry and stay of natura persons. Provided: that the prior comment
procedure can be waived when a measure is needed to address urgent
problems of safety, hedth, environmentd protection, and nationa security.

b. Except for the urgent circumstancesin (a) above, memberswill dlow a
reasonable interva between the publication of the measurein proposed form,



and its subsequent entry into force, in order to alow time for affected parties
to become acquainted with it.

3. Economic Needs Tests. For members who place conditions on the temporary entry of
natural persons on the basis of domestic economic needs, they will assumethe
following obligations with the objective of making this condition more transparent
and predictable:

a. Theeconomic needs test will be defined under a government measure.

b. Memberswill establish and make available the conditions for granting or
denying temporary entry and stay on the basis of economic needs, providing
quantitative and/or qualitetive criteriafor making determinations, and by
gpecifying how the results of such tests are to be used in restricting entry of
foreign services suppliers under Mode 4.

c. Memberswill establish and make publicly available al procedures associated
with the gpplication of an economic needs test.

d. Memberswill establish time limits on the duration or review of the gpplication
for an economic needs test.

4. Member countries will establish a contact point at authorized departments for both
trade and immigration, allowing business persons to report on examples where they
have encountered specid difficulties in the process of seeking temporary entry and
day in another country. The Council for Tradein Services, or any body it so
designates, shdl periodicaly assess the effectiveness of the GATS permit system as
well as“best practices’ undertakings, and consider possible adjustments on the basis
of information drawn from regulators and users.



